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DIGEST

Challenge to-a' Wft's status as a small business on the basis of Its publicly held
status was properly held to be a matter for the Small Business Administration,
which Is responsible for taking into account all small business criteria, including
whether the finn is independently owned and operated, in determining a firm's
small business status.

DECISION

Blue Tee Coioratdon request. reco6nsidertn of our declslbnrdianissing itsprotest
of the award or ontract to Mobie Drilling, Inc. by Reynholds Electric &Engineering
Company, Inc. (RFECO); a prine contractor forthe Departmn&Whof Energy, under
REECO's request for proposals No. 184-SJ-94, Issued as a small business set-aside.
Blue Tee alleged that Mobile did not qualiy as a small business because Mobile is a
publicly held company. We dismissed the protest because our Office has no
jurisdiction to determine small business size status.

On reconstderitiohn BIue Tee alleges that it did not challenge Mobile's small
business size status buti he prime contractor's decision that la private company as
defined by [the Fed&ral Acquisition Regulation) could somehow also be a public
company' even though a concern, to be qualified as a small business, must be
'independently owned and operated.'

We 'remain of the view that this is not a matter'ipprop.iate for decision by this
Office. The Small Business Act, 16 U.S.C. I 637(b)(6) (1988), gives the Small
Business Admnistration (SBA), not our Office, the conclusive authority to
determinc matters of small business size status for federal procurements, as
follows:

'it shall be the duit of the Administration and it is empowered,
whenever it detemines such action is necessary ... to determine
within any industry the concerns, Arms, persons, corporations,
partnerships, cooperatives, or other business enterprises which are to
be designated 'small business concerns' for the purposes of



eflectuatdng the provisions of this chapter. To camry (o purpose
the Adrfinistrator, when requiuiid to do so, shallissue .. , response to
each such request ail appropriateAertificate certifying an individual
concern as a 'small business concern' in accordanc e with the criteria
expressed in this chapter (sndj shall accept as conclusive the
Atuinistration's deternination as to which enterprises are to be
designated 'small business concerns.'"

The criteria referred to above are found in 15 U.S.C. § 632(a), which states;

'Foi'tMeipurposes of this chapter, a smrallbutiness concern. . . shall
be dieemd to bie one which is independently owned and operated and
which is-not dominant in its field of operation .... In addition .. ,
the Administrator, in making a detailed definition, may use these
criteria among others: Number of employees and dollar volume of
business,'

The-SBA'iregulatiosimplement thesei statutory provsionsI,' ftlherdefn a snail
businessconcernV eee S 13C0FR. §t 121..4oafitd dealbg Vwit&VMo m 'atfiuiiuon, see
13 C.F.Ra 121,401-dodnina6nce in aiWpatciclr feld, aeel13CtFtpI 121.408; number
of employees,'see 13C.F.R. § 121.407, and dollar volhties see&13OF.R.^ § 121.402.
W think it is-lelar from these stiitiory provisions and SBA's implementing
regulatdins that all aspects of small business size status, Including the domination in
a particular field and independently owned and operated criteria, are within the
exclusive domain of the SBA. Therefore, the prior dismissal was proper, and is
hereby affirmed.
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